2
Drafting a Code of Ethics for Regulators

Final Report
March 2007

Code of Ethics for Regulators in India’s Electricity Sector

Prepared for

Forum of Regulators [FoR]
[image: image2.wmf]
[image: image3.wmf]
Team Members

Project Advisors

Dr Leena Srivastava

Prof S L Rao

Team Members

Dr Syamal Kumar Sarkar, Project Investigator

Ms Anjali Garg

Ms Veena Aggarwal

Acknowledgement

We appreciate the inputs received from the peers within TERI. These include Dr Leena Srivastava, Executive Director, Mr S Sundar, Distinguished Fellow and Prof S L Rao, Visiting Distinguished Fellow, TERI.

We also appreciate the inputs received from the various Electricity Regulatory Commissions.

We would like to thank Ms K Radhika for secretarial assistance.

Contents


1Executive summary


1Key finding of literature survey


4Key findings of the questionnaire survey


5Draft Code of Ethics


7chapter 1  Introduction


91.1 Scope of the study


91.2 Methodology


10chapter 2 Code of Ethics (Conduct) for regulators: International experience


102.1 Introduction


142.2 International experience


142.2.1 United Kingdom


242.2.2 United States of America (USA)


282.2.3 Ireland


302.2.4 Australia (New South Wales)


312.2.5 Indian Experience


332.3 Lessons drawn from International experience for India


37chapter 3 Questionnaire survey report


373.1 Findings of the survey


383.2 Detailed findings of the survey


383.2.1 Need, objective and content of the Code of Ethics


393.2.2 Role of Commission Chairman and Members


403.2.3 Communication between the Commission and the Government


413.2.4 Conflict of interest and declaration of interest


413.2.5 Day-to-day functioning


423.2.6 Accountability of Commission


43chapter 4  Draft Code of Ethics for the Electricity Regulatory Commission


43Preamble


43Contents


434.1 The role of the Commission Chairman


444.2 Responsibilities of Commission Members


444.3 Guidelines on acceptance of gifts


454.4 Handling conflicts of interests


464.5 Personal liability of Commission members


464.6 Delegation


464.6.1 Administrative delegation


474.6.2 Functional delegation


474.7 Openness and responsiveness


474.8 Interaction with the media


474.9 Political activity


474.10 Annual Report and Accounts


48Appendix A - Principles of Public Life


48Selflessness


48Integrity


48Objectivity


48Accountability


48Openness


48Leadership




Abbreviations
	CEER
	Council of European Energy Regulators 

	CER
	Commission for Energy Regulation

	DAEO
	Designated Agency Ethics Official

	FERC
	Federal Energy Regulatory Commission

	IPART
	Independent Pricing and Regulatory Tribunal

	NSW
	New South Wales

	OFCOM
	Office of Communication

	OFGEM
	The Office of Gas & Electricity Markets

	UK
	United Kingdom

	USA
	United States of America

	FoR
	Forum of Regulators

	TERI
	The Energy and Resources Institute


Executive summary

Electricity regulatory commissions have a delicate task of balancing different and sometimes-conflicting interests of various stakeholders.  Regulators have to maintain their credibility and stakeholders must perceive them to be fair and impartial. The faintest suspicion of regulatory capture by any stakeholder group (including the government) could significantly erode confidence in this newly formed institution. 

The Members of the Electricity Regulatory Commissions therefore have to conduct themselves in such a manner as to elicit the greatest respect. They have to observe certain standards of propriety involving impartiality, integrity and objectivity in relation to stewardship of public funds and have to be accountable to the users of the services.  

In India, the concept of ‘Independent regulation’ is still relatively new and the success of this new institution and in fact the entire reform process is contingent on the credibility of these institutions and their perceived effectiveness in handling situations.  Therefore there is an urgent need to develop a Code of Ethics for the Electricity Regulatory Commissions that would set certain standards for ‘ethical behaviour’. 

The Forum of Regulator proposes to develop such a “Code of Ethics” for regulators, particularly for Members of the Commission. TERI was asked to undertake a study of national as well as international experience on Code of Ethics for Regulatory Commission, seek views from regulators in India (particularly from the electricity sector) through questionnaire survey and consultation meetings on the need and contents of the Code of Ethics; and to draft the Code of Ethics. 

Key finding of literature survey 

The study examined the Code of Conduct/Ethics for Members of the following regulators:

1. United Kingdom: Office of Telecommunication (Oftel), Office of Gas & Electricity Markets (OFGEM), Competition Commission & Pension Regulator 

2. United States of America: Federal Energy Regulatory Commission (FERC) & Commission of Judicial Conduct

3. Ireland: Commission for Energy Regulation

4. New South Wales (Australia): Independent Pricing and Regulatory Tribunal (IPART)

5. India:  Judicial Authorities

International experience shows that regulators in some country (for certain sectors) have framed guidelines on ‘Code of Conduct’/’Code of Ethics’ for their staff and members.  In other countries, the general ethical code for the public service sector, serves as an ethical guideline for all government agencies, including independent regulatory entities.   

The common principles, which almost all regulators cover in the Code of Ethics are:

1. Public service values 

2. Confidentiality of information

3. Criminal and civil liability 

4. Relationship with Government 

5. Accountability of public funds/accountability to government 

6. Role of Chairman and Members 

7. Conflict of interest 

8. Gifts and hospitality 

9. Interaction with media 

10. Political activity

Some of the important aspects that emerge from the detailed study of the principles of Code of Ethics of various countries are discussed below: 

1.
All regulators comprehensively discuss issues of ‘Conflict of Interest’ and ‘Guidelines for Gifts & Hospitality’.  Some of the Commissions such as the Competition Commission of UK has separate guidelines on these two principles (separate from the Code of Conduct).

2.
On the principle of ‘Confidentiality of Information’, some Commissions (such as the Ofcom) have stated that disclosure of confidential information is a criminal offence, which is subject to imprisonment of upto two years and/or fine. Some other Commissions such as the FERC only impose restriction on providing confidential information but have not stated any penalties for it. 

3.
It is generally a practice with regulators that the communication between the Commission and the government or the concerned Ministry is through the Chairman of the Commission.

4.
Depending on the circumstance, sector regulators in case of UK (such as for telecom and pension) are also subject to civil (or criminal) liability in legal proceedings. While mostly such legal proceedings would be directed towards the Commission, in exceptional cases, it can be directed towards individual Members and Chairman. The Code of Ethics for the Pensions Regulator of UK  says that a ‘board member may be personally liable if he or she makes a fraudulent or negligent statement that results in loss to a third party’.

5.
Most regulators prescribe accountability through publication of the Commission’s annual report and the same being presented to the Parliament. The accounts of the Commission should also be audited by an external agency.

6.
 Most regulators have fairly detailed guidelines on ‘Conflict of Interest’.  Some regulators have a provision wherein a ‘Register of the Interests’ of the Members is maintained.  The Competition Commission of UK for instance states that it would maintain a ‘Register of Interest’ on its website. More specifically it states  “ the register would identify each Member, and list each Member’s current offices, employment, appointments, and other similar outside interests”. The Pensions Regulator of UK also mentions that it would maintain a Register of Interest “which would list direct or indirect pecuniary interests, which members of the public might reasonably think could influence board members judgement”.

The OFGEM has separate guidelines on “Conflict of interest” which are extremely comprehensive.  It states that before a Member becomes involved in any decision- making, he should ensure that there is no conflict of interest. If he has an interest, it should be disclosed and he should not vote at the meeting. The guidelines however have a provision that authority can suspend or relax this rule prohibiting members from participating in a decision.  The Chairman will be the authority to decide the right of a member to participate in any discussion or vote.

7.
Since it is difficult for any Code to actually state upfront what could tantamount to a conflict of interest, some Commissions such as the Competition Commission of UK, state that interests should be declared by Members to the Chief Executive who can, where necessary, seek legal advice on whether the interest would give rise to conflict. 

8.
Most regulators discourage acceptance of gifts (specially above a nominal amount).  Some regulators such as Ofcom of UK states that it would keep an ‘Internal Register of Hospitality’. The Competition Commission of UK states that “Member has to disclose any non-trivial gift or hospitality in the previous twelve months from any party which is closely involved in any investigation”.

9.
On ‘interaction with the media’ regulators state that Members should ensure that their views are not in variance with that of the Commission. 

10.
All regulators have restriction on the involvement of Members in political activity

Key findings of the questionnaire survey

A questionnaire-based survey on the need and important principles was undertaken and responses were sought from all the Electricity Regulatory Commissions in India. The questionnaire sought views broadly on the following aspects: 

1.
Need, objective and content of code

2.
Role of the Chairman and Members of the Commission

3.
Communication between the commission and the government

4.
Issues of Conflict of interest, declaration of interest

5.
Day-to-day functioning of Commission

6.
Accountability of Commission and compliance mechanism

The main observations emerging from the questionnaire survey responses
 are summarised below:  

Majority of the respondents agreed that there is a need for developing a Code of Ethics for Members of Electricity Regulatory Commissions.  Majority of them also agreed that the Chairman and Members should declare personal or business interests which may conflict with their responsibilities as Commission members. Further, respondents mostly agreed that Chairman and Members should declare their assets and liabilities. 

On the aspect of delegation of responsibility, all respondents agreed that the responsibility for day-to-day management matters should be delegated to the staff as far as practicable. All respondents also agreed that the decision of individual members under delegated power be recorded in written minutes available to the Commission as a whole.  This latter provision would ensure greater transparency within the Commission.  

All respondents agreed that the Members of the Commission should abstain from taking part or engaging in political activity. All the respondents also agreed that Members should not occupy any paid or unpaid posts in any political party.

Notably a lot of respondents did not agree on certain provisions for accountability and greater transparency. For instance,

majority of the respondents did not agree with a proposed suggestion that the Commission should release minutes or summary reports of meetings.  Majority of the respondents also did not agree that the expenses of the Commission be annually audited by any outside auditors. All respondents disagreed with setting up of a panel to oversee compliance of the Code of Ethics provisions.

Draft Code of Ethics

A presentation on the findings of the literature survey and inputs of the electricity regulatory commissions was made before the members of the FOR at Raipur on March 1, 2007 . 

Based on this consultation process, the Code of Ethics has been drafted by TERI.   This Code comprises of ten principles and is intended to  “state basic standards that should govern the conduct of all Commission Members”.  The principles are discussed in brief:

1. Role of the Commission Chairman

The Chairman has to provide effective leadership on matters including the formulation of Commission’s strategy for discharging its statutory duties, encouragement of high standards of propriety amongst the staff, ensuring that policies of government are taken into account in making decisions, representation of views of Commission to the public. 

The Chairman also has to ensure that the Commission meets at regular intervals throughout the year and the minutes of the meetings are recorded.  The Communication with the Ministry will also be through the Chairman unless an individual from the Commission is nominated for the purpose. 

2. Responsibilities of individual commission members

Members have to comply with the Code of Ethics at all times and must act in the best interest of the public.  They should not misuse information gained in their official capacity for private interest and must follow the essential rules of transparency and consultation.  Members must also follow the Principles of Public Life (Appendix A)

3. Guidelines on acceptance of gifts

Receipt of gifts by Commission Members should be guided by the highest standards and should not give rise to any suspicion of conflict of interest. Gifts of modest values, however, would be exempted under this principle.

4. Handling Conflict of interests

This principle broadly requires the Commission Members to declare, annually, any personal or business interests which may conflict with their responsibilities as Commission Members.  They should also declare their assets with the Commission.

It is also required that no single Member, unless authorized by the Commission, should meet any government officials, Ministers and petitioners. There should also be minutes for such discussions, and these should be made available in the public domain.

5. Personal liability of Commission Members

Although legal proceedings are generally brought against the Commission, in exceptional cases, proceedings can also be brought against the Chairman or individual members.  However, normally Commission Members do not need to meet the expenses of any personal civil liability, which is incurred in execution of their Commission functions.

6. Delegation

It is stated that to the extent permitted by the Business Regulations, responsibility for day-to-day management matters should be delegated to the staff.  Further, this principle adds that the decisions taken by individual Members under delegated powers will be recorded in written minutes available to the Commission as a whole.

7. Openness and responsiveness

The Commission Members are expected to conduct all their dealing with the public in an open and responsible way. They should ensure that all documents of the Commission are publicly available, open meetings are held and reasoned orders are issued in a specific time frame.

8. Interaction with the media

Care should be taken in interaction with the media. Members should consult the Chairman when required and in all cases views should not be at variance from agreed Commission policy.

  9. Political activity

The Members of the Commission shall abstain from taking part or engaging in political activities. They should also not occupy and paid or unpaid posts in political party.

   10. Annual reports and Accounts

 The Commission should adhere to the statutory provision under the Electricity Act 2003 for preparation of the reports and accounts and should timely submit the same to the government.

chapter 1  Introduction
India, like other countries of South Asia, has embarked on reforming its infrastructure sectors. The components of this reform are the introduction of competition, protecting consumer interest, rationalization of tariff, transparent subsidy policies, and the creation of specialized regulatory agencies. More than 25 odd electricity regulators at the state levels and one at the central level have been positioned since 1996 in the electricity sector. 

Independent regulation is a new concept in India
. The newly formed regulatory commissions have, more often than not, inherited the responsibility of regulating publicly owned entities faced with mounting liabilities; markets reeling under the burden of shortages; and consumers agitated over the quality of supply and service they receive. The expectations from the regulatory commissions are very high given the enactment of the Electricity Act 2003. 

The above scenario brings into stark focus the very delicate task facing the independent regulatory commissions of balancing the different interests of various stakeholders and, more importantly for their credibility, of being perceived as doing so. The faintest suspicion of regulatory capture by any stakeholder group (including the government) could significantly erode confidence in the institution. As such, the regulatory commission members individually and severally have to conduct themselves in such a manner as to elicit the greatest respect. They have to observe certain standards of propriety involving impartiality, integrity and objectivity in relation to stewardship of public funds and have to be accountable to the users of the services. An independent and responsible Regulatory Authority is necessary to assure that the business of the authority is conducted justly, fairly, and without improper bias.

This becomes all the more important in India wherein there exists little regulatory experience outside of the government and the selection procedures adopted for selecting members of regulatory commissions, are often perceived to be non-transparent.  

A study undertaken by TERI a few years back, under the Government of India and UNDP sponsorship
, also revealed the ambiguities that still exist in the role definition of various branches of the executive and the resultant delays in implementing regulatory decisions. It is only to be expected that such problems will be exacerbated as more new and independent regulatory institutions come into being across states and sectors. Till the time that systems mature adequately enough to address such issues, these ambiguities will continue to pose a potential threat to the credibility of independent regulatory commissions unless they find mechanisms by which to deal with them. 

The success of this new institution, and indeed of the entire reform process, is contingent on the credibility of these institutions and equally importantly of their perceived effectiveness in handling situations. Since the advent of independent regulation  in the mid-1990s, some regulatory experience has evolved. Several members of various regulatory commissions have served their term and others have accumulated significant experience. However, many more are still grappling with the same issues as have been dealt with by their predecessors and even more will be faced with them in the near future. There is, therefore, an urgent need to develop a Code of Ethics (for example on parameters of transparency, impartiality,  etc) for regulatory commissions, which will help further the cause of building the credibility of independent regulatory commissions.
A Code of Ethics is a means of uniquely expressing a group’s collective commitment to a specific set of morally permissible standards of conduct while offering guidance on how to best follow those codes.  Code of Ethics could comprise of the code of Ethics for the institution (for example on parameters such as transparency, consistency, etc) as whole as well as for the members of the institutions individually and severally. Codes of Ethics often prioritises commonly conflicting principles, which underlie the standards of conduct within an organization - either by explicitly weighting the principles or implicitly ordering the principles - in order to give guidance on how one is to act as a morally responsible agent of the group when situations require an element of compromise between principles.   

Going by the above understanding of a Code of Ethics and the arguments made in the previous section on the need to enhance the credibility of regulatory commissions, it is apparent that the development of a “Code of Ethics” for Regulatory Commissions in India would be extremely useful. This would increase the ethical sensitivity and judgement of members of Regulatory Commissions, strengthen support for their moral courage, and help hone the Commission’s sense of identity and legitimacy. To meet these objectives, the FOR (Forum of Regulators) had assigned the task of drafting the Code of Ethics for the Electricity Regulatory Commissions, to TERI( The Energy and Resources Institute), Delhi


1.1 Scope of the study 

In designing the contents of the Code of Ethics, answers to the following questions (non-exhaustive list) would  have to be sought, e.g. what unethical decisions and actions would the independent regulatory commissions like to prevent, and how could they be prevented; what type of ethical problems are Members of the Commissions most likely to encounter;  and what are the conflicting principles that the Commissions may face, and how can they be resolved. In particular,  the TOR (Terms of Reference ) for the study are  to:  

a) Undertake a survey of literature on Codes of Ethics adopted by other infrastructure or utility Regulatory Commissions;  

b) Undertake a questionnaire based survey and discuss the same with a cross section of stakeholders, particularly regulatory commissions dealing with electricity sectors in India;  

c) Develop a Code of Ethics on the basis of above survey and consultations. 


1.2 Methodology  

To meet the above objectives, the project methodology included literature surveys, interaction with stakeholders, peer reviews, and an analysis. A questionnaire based survey on the subject was administered to the ERCs, and their views were obtained. Based on these input, a presentation before the members of the FOR was made at Raipur on March 1, 2007 for obtaining the views of the members of the ERCs.

The report is organised as follows. Following the introductory chapter, literature survey is made in the next chapter. Chapter 3 analyses the information received through the responses to the survey.  Finally, the next chapter presents the Draft Code of Ethics for the ERCs. 

chapter 2 Code of Ethics (Conduct) for regulators
: International experience 

2.1 Introduction

This chapter outlines the experience of various sector regulators in different countries on the Code of Ethics for Members of the Commission. The countries covered in this literature review are the following:

1. United Kingdom: Office of Telecommunication (Oftel), Office of Gas & Electricity Markets (OFGEM), Competition Commission & Pension Regulator 

2. United States of America: Federal Energy Regulatory Commission (FERC) & Commission of Judicial Conduct

3. Ireland: Commission for Energy Regulation

4. New South Wales (Australia): Independent Pricing and Regulatory Tribunal (IPART)

5. India:  Judicial Authorities

The ability of a regulator to govern legitimately and effectively is based on the real and perceived integrity, honesty and ethical behaviour of its officials and employees and their decisions. Therefore, it is necessary for regulators to implement an ethics framework to govern the activities of their employees and ensure the adherence to minimum standards of professional and ethical behaviour.

Regulators in some country (for certain sectors) have framed guidelines on ‘code of conduct’/’code of ethics’ for their staff and members.  In other countries, the general ethical code for the public service sector, serves as an ethical guideline for all government agencies, including independent regulatory entities.   

According to “The handbook for evaluating infrastructure regulatory systems, World Bank”,  a code of  conduct should generally cover the following principles:

1. Prohibitions on gratuities, favours, or other gifts from parties having any business involving the agency.

2. Limitations on subsequent employment by staff or commissioners on matters they worked on while employed at the agency or with parties doing business with the agency.

3. Limitations on subsequent employment with parties who have had matters decided by the agency.

4. Prohibitions on actual or apparent financial or other conflict of interest involving agency personnel or their immediate family.

5. Prohibitions on conduct giving rise to an appearance of favouritism or ethical compromise.

6. Appropriate financial disclosure.

7. Prohibitions of employment or other work by agency personnel (or their close family members) in companies or areas of work covered by the agency for a reasonable period after leaving the agency.

The ICT Regulation Toolkit states that “Ethics codes can vary in content, but should generally address the following”:

1. Establishing provisions for disclosure of personal and financial conflicts of interest (which include provisions regarding gifts, impartiality in performing official duties, and seeking outside employment); 

2. Rules for maintaining confidentiality of information; 

3. Setting procurement rules; 

4. Rules on staff relations (such as prohibitions on sexual harassment); 

5. Establishing methods to report and handle misconduct and what the proper grounds are for disqualification or dismissal;

6. Safeguarding agency assets through rules on spending and financial reporting.

Some of the main ethics issues/principles that generally form part of any Code of Ethics are: 1) Acceptance of gifts, 2) Personal and financial conflicts of interest and 3) Post employment prospects.  These are discussed below:

2.1.1.1 Acceptance of gifts

Most ethical codes of conduct prohibit the improper acceptance of gifts between employees or from outside sources, which can influence the independent judgment and performance of official duties of a public employee to the benefit of the gift maker. In almost all countries, civil employees cannot solicit and must decline any gifts, hospitability or other benefits from persons dealing with the agency that gives rise to impropriety or the appearance of impropriety, which could influence them in their personal judgment and integrity.

In situations where it is impossible to decline a gift, there are different ways suggested to handle it, such as disclosing the gift and reporting the gift to one’s supervisor immediately, returning the gift or paying its market value, or obtaining permission prior to accepting the gift.

It is important to clearly define the difference between token niceties and outright bribery or influence-buying. Rules regarding the acceptance of gifts, therefore, usually contain certain exceptions to account for local customs, for gifts below a certain monetary value, or for situations where acceptance of gifts is permissible. In addition to ethics rules adopted by regulators, many countries also have laws against bribery of government officials.

2.1.1.2 Personal and financial conflicts of interest

Another major consideration in establishing a code of ethical conduct is the conflict of interest arising from an employee’s pecuniary interests, personal affiliations and family relations. A conflict of interest is likely to arise when a public office employee’s loyalty to the government conflicts with his loyalty to: (a) family and other relations; (b) personal friends; (c) clubs and societies to which they belong; (d) professional colleagues in the private sector; or (e) any person to whom they owe a favour or are obligated in any way.

Common examples of such conflicts include an employee’s participation in proceedings that involve close associates or family members (nepotism), an employee’s stockholdings in companies that have dealings with the employee’

agency, or stockholdings in companies that the employee has gained confidential information through official capacities.

For example, the Brazilian telecommunications regulator Anatel’s internal administrative regulations prohibit the agency’s employees from participating in administrative procedures in instances where they: (i) have a direct or indirect interest on the subject matter being acted upon; (ii) have participated or may participate as an expert, witness or representative, or if such situations involve a spouse, relative or relative in the third degree of consanguinity; or (iii) are in judicial or administrative litigation with the interested party. 

To avoid conflict of interest, many regulators also prohibit their employees from holding shares in companies that they regulate. Ethics legislation in most countries also mandates the disclosure of financial and personal interests and even the divestment of such interests in order to prevent personal or financial interests from influencing the independent judgment of a civil employee.

2.1.1.3 Post-employment prospects

Regulatory provisions regarding post-employment prospects are intended to prevent any suspicion that the public office employee’s duties and decisions might be influenced by the expectation or hope of future employment with a particular firm or organization, and to avoid the risk that a particular firm or organization might gain improper advantage over its competitors by employing someone who had access to information on the competitor through the course of their prior official duties.

In order to prevent conflicts between the employee’s current responsibilities and outside employment, ethics regulation typically require employees to report any outside appointment if there is a potential conflict, such as when an employee had significant contacts with a company while in office, or if the company was a party to the matter that the employee’s department was in charge of handling. In addition to reporting requirements, former employees may be required to either avoid certain proceedings or obtain permission from a former employer prior to taking up a new appointment for a specified time period after termination of employment.

For example, in Brazil, the members of the Board of Directors of the telecommunications regulator Anatel have a four-month “quarantine” period before they can undertake a new position after termination of employment if the Public Ethics Commission finds that there exists a conflict of interest between the employee’s former appointment and his new position.   Pursuant to Article 13 of the Code of Conduct for Senior Government Officers, any proposals of future work or business in the private sector as well as any negotiations for work that may involve a conflict of interest must be communicated immediately to the Public Ethics Commission, regardless of whether it was accepted or rejected. In addition, the Telecommunications Law prohibits the former Board member from representing any person or interest before Anatel for a period of one year after termination of employment.

Similarly the United Kingdom’s Civil Service Management Code provides that under specific circumstances, within two years of leaving government service, civil employees must file an application pursuant to the Business Appointment Rule and obtain government approval before taking any full-time, part-time, or fee-paid employment in the United Kingdom or overseas in a public or private company or in the service of a foreign government or its agencies.  Further, all civil service employees are required to report if they are considering any approach from an outside employer offering employment. Civil employees dealing with procurement or contract work must report any offer of outside employment whether or not they are considering the offer. 


2.2 International experience

The following section details out the cross-country experience on the Code of Ethics.

2.2.1 United Kingdom

2.2.1.1 OFCOM (Office of Communication)

UK’s telecom regulator Ofcom has explicitly drafted a Code of Conduct for the Board Members. The Code of Conduct covers the following principles:  Public services value, confidentiality, relationship with government, criminal and civil liability, accountability to the Parliament, role of Chairman and Members, delegation, concerns about propriety, interests, conflicts, declaration of interests/ connections, register of interests, annual declarations, gifts and hospitality, register of gifts and hospitality, Purdah rules, exit restrictions, public speaking and journalists, attendance at conference, political activities, expenses, travel and data  protection.

Some of the important principles are discussed in detail below:

Public service value: This principle stresses on the need to maintain standards of propriety in the management of Ofcom and the use of funds.  It states that the Funds have to be used economically and the Members are accountable to Parliament, individual citizens and staff for their activities of Ofcom

Confidentiality: Under the Communications Act of UK, there are restrictions on the disclosure of information without the consent of the person who provided the information. As per this principle, any disclosure of information in contravention of this provision would be a criminal offence subject to up to two years imprisonment and/or a fine. 

Relationship with government: Certain Secretaries of state have the right to appoint upto six members of the board. The Communication between Ofcom and the Secretaries of State is normally done through the Chairman except when a person is appointed to act on the behalf of Ofcom.  The Secretaries of State are answerable to Parliament for the performance of Ofcom.  However, other than specific cases, where the Secretary of State has power of direction of Ofcom, Ofcom is independent of government.

Criminal and civil liability: Although generally legal proceedings initiated by a third party are likely to be brought against Ofcom as a corporate entity, in exceptional cases, proceedings maybe brought against the Chairman or individual Members. However individual Members who work in good faith do not have to meet any personal civil liability incurred in execution of the Ofcom duties.

Accountability to Parliament: Ofcom has to provide information as may be requested by Parliament on its policy decisions and actions.  Ofcom has to present its annual report to the Secretaries of State, who then lay it before Parliament.

Role of Chairman and Members:  The Code of Ethics lays out the duties of the chairman and Members.

Interests: Members (and their family) should not retain any investments or undertake any work which Ofcom  determines amounts to an ‘unacceptable conflict of interest’.  This principle further recognizes that since Ofcom remit stretches across a wide range of industries and regulatory activities, this rule will apply only to those companies whose core business activities (and hence share price) could be affected by Ofcom’s decision. The principle also states that certain paid employment maybe permissible so long as it is open and accounted for, and so long as any conflict of interest is declared and discussed.

Conflicts: As per the Ofcom Act 2002, a person with an interest must not take part in any relevant discussions or decisions unless other Board members present unanimously decide that the interest is to be disregarded. 

Declaration of interests: Before any item is discussed, Board Members are supposed to declare any direct or indirect interest or connections they have.  A Register of Member’s Interest would also be published by the Secretariat.

Gifts and hospitality:  Ofcom would maintain an internal Register of Hospitality that would keep account of all hospitalities received or given by the Board Members. It is also stated that gifts with value over 50 pounds generally should not be accepted.

Public speaking and journalists: This principle lays out the code for interaction with the media. In the capacity as Members of Ofcom, the members have to ensure that their views are not in variance with the Ofcom policy.  They can consult the Chief Executive Officer or Communications Director if needed. Members are however not restricted from access to the media in their personal non-Ofcom capacity.

Political activity: This principle lays down that  in order to comply with Ofcom’s status as independent of government, it would be inappropriate for any Member to engage in active politics.

2.2.1.2 OFGEM (The Office of Gas & Electricity Markets)

The Energy regulator, OFGEM, does not have a formal ‘Code of Ethics’
. However all the staff are subject to Cabinet Office and other conduct guidelines (prescribed for all UK public bodies).  There is a Civic Management Code that applies to all public service officers. 

There are no parallel employment restrictions for regulators but mandatory disclosure and rules of conflict of interest apply. The guidelines on ‘conflict of interest’ is given as part of OFGEM’s  Rules and Procedures for Gas and Electricity Market Authority. There are certain ownership restrictions. Rules governing share ownership in energy and energy related companies apply to regulators, staff and extend to the family.

There are no formal rules on ‘cooling off period” for regulators and the cooling of period would differ from state to state.  Regulators are covered by the Cabinet Office ‘Business Appointment Rules’ on treatment of access to commercially sensitive information
.

Issues of Conflict of interest

1. Member must ensure before he becomes involved in taking a decision or participates in a discussion, that there is no conflict of interests.

2. If a member has directly or indirectly an interest or duty, which is material and relevant or may be relevant to any matter being considered by the Authority or any Committee of the Authority, he/she shall declare that interest or duty before that matter is discussed.

3. Where a member has made a declaration of interest, he should not vote at a meeting of the Authority or of a Committee of the Authority 

4. The Authority may, by ordinary resolution, suspend or relax to any extent either generally or in respect of any particular matter any provision of these Rules prohibiting a member from participating in any discussion or voting at a meeting of the Authority or of a Committee of the Authority.

5. Any question as to the right of a member to participate in any discussion or vote that arises shall be referred to the Chairman, or in his absence, the chairman of the meeting, who may consult the Authority if appropriate, for determination

2.2.1.3 Competition Commission UK

Objective of the Code

The Competition Commission’s Code of Conduct states that the Commission needs to maintain its reputation of fairness, independence, integrity and rigorous analysis as:

· The Commission’s report could have considerable financial implication for parties;

· Acting on a reference, Members may have important and market sensitive information, which could be misused.

The Code is divided into five sections, namely, 1) general, 2) requirements to ensure the independence of the Commission, 3) insider dealing, 4) travel and subsistence claim, 5) acting on a reference

General guidelines

The Code lists down some general guidelines that include:

1. Members must not use information obtained in course of their functions for personal gain and for pursuing private interests;

2. The Commission must maintain its independence and impartiality.

Requirements to ensure the independence of the Commission

For ensuring independence of the Commission, it is required that the Commission should maintain and publish on its website a Register of Members’ interest. The Register will identify each Member, and list each Member’s current offices, employment, appointments, consultancies and any other similar outside interests.  It is the responsibility of every Member to ensure that sufficient information is provided to the Chief Executive to enable the maintenance of the Register on a regular basis.  Further, it is stated that at the start of a reference, the attention of the parties to the reference will be drawn to the Register of Member’s interest.

The principle states that Members should ensure that in the pursuit of their outside interests, they do not compromise with the independence of the Commission.

The Chairman has to take into account, while considering the composition of any reporting group, and selecting a Member to Chair a Group, as to whether a Member’s outside interest may compromise the independence of the Commission. In considering the composition of a group, the Chairman has to take into account sufficiency of the disclosure made by a Member as to the nature of any outside interest, as well as the nature of any undertaking provided by the Member for a third party to the Competition Commission, UK.

The principle also states that the independence of the Commission would be compromised if a Member were to pursue an interest (whether paid or unpaid) with a regulatory body holding competition powers in UK.

Further, the Members are expected to act in a way, which will not give rise to a risk that the appropriateness of their continued participation in any reporting group, will be called into question.

Insider dealing

The principle cites the provisions of the Criminal Justice Act 1993 of UK which imposes duties not to disclose information obtained except in specified circumstances   or for specified purposes. It also cites the rules about dealing in securities when in possession of market sensitive information. These rules have to be followed by the Members.

Travel and subsistence claim

This principle states that Members must comply with the Commission’s rule on claiming travel and subsistence expense.

Acting on any reference

Some of the important guidelines under this section are listed below:

· When approached by the Secretariat about working on any reference, members must disclose any potential conflict of interest.

· The group may, subject to any special or general directions by the Secretary of State, determine its own procedures. The group must, however, have regard to the guidance issued by the Chairman.

· Members acting on a reference must ensure that the group makes thorough, soundly based and fair assessments; produces a clear and well argued report.

· Any member of a group may consult any other Members of the Commission about any matter arising under a reference. However no such consultation should take place without the member concerned first checking with the Chief Executive that there is no conflict of interest, or any interest which might lead to a risk to the independence of the Commission. 

· Members must not refer to discussions which have taken place between members of the group outside the Commission.

· Any contact with the media, about any investigation should be conducted by the Chairman of the Commission, the Chairman of the relevant group (or Member of the group nominated for that purpose) or through Commission’s press office.

· Members should not discuss on-going investigations or matters arising from them, with any person outside the Commission, other than in the course of a Commission hearing or meeting.

· Once an investigation is complete no Member of the group which dealt with it should accept an assignment involving any of the parties in the UK, or join a team seeking business with them, for at least twelve months. 

Besides this Code of Conduct, the Competition Commission, UK also has separate guidelines on “Acceptance of Gifts and Hospitality” and “Conflict of Interest”. These are indicated below:

Guidance on acceptance of gifts and hospitality, Competition Commission, UK

Under the “Guidance of Acceptance of Gift” Members are expected on observe “exceptionally high standards of personal honesty and integrity” in the acceptance of gifts, including services, and hospitality. 

Principles governing acceptance of gift are listed below

1. The conduct of Members should not foster suspicion of any conflict between their Commission duties and their private interests. If there is any doubt about the propriety of accepting a gift or hospitality, it should be refused. 

2. Members should not accept any gift which may affect his impartiality in dealing with any investigation.

3. The Member has to disclose any non-trivial gift or hospitality in the previous twelve months from any party, which is closely involved in any investigation. The question of what constitutes a non-trivial gift or hospitality is left to the judgment of members. 

4. The norms apply to both Members and their close family.

5. Stating the legal principle, this guideline states that under the Public Bodies Corrupt Practice Act 1889 and the Prevention of Corruption Act 1906, it is an offence corruptly to accept any gift or consideration as an inducement or reward for “doing, or refraining from doing”, anything’ and showing favour or disfavour to any person in relation to the Commission’s function. 

Guidance on Conflict of Interest, Competition Commission, UK

Conflict of interest has been defined as follows:

“Conflict of private interest (or duty) and public duty arises where a member has any interest which might influence, or be perceived as being capable of influencing, his judgment even unconsciously”.  It is further stated that the interest can be other than pecuniary. 

Since there would be a large range of matters that may amount to conflict of interest, it is not possible to set out rules determining the circumstances in which a member will or will not be appointed to a group. The guidance therefore suggests that “interests which might give rise to a conflict should be disclosed to the Chief Executive who where necessary, will seek legal advice on the matter”.

The guidelines further list the disclosable interests:

“Most commonly, a conflict will arise through an existing or recent financial, business, personal or family involvement with (a) a company which is the subject of a reference; (b) a company which is closely involved in a reference e.g. competitor, customer or supplier of a company which is the subject of a reference or, in the case of a merger reference, a competing bidder; or (c) a company the value of whose shares may be affected by the outcome of the investigation, e.g. a company in the same industry”.

The guidelines also states that a Member should also disclose an interest if he or she has a close relationship with a person whose affairs are likely to be affected by the reference

The guidelines also list the “Action to resolve a conflict of interest”:.  

It is also stated that ‘Insider Dealing’ (in securities while in possession of relevant price-sensitive information acquired though membership of a Commission) is a criminal offence under Section 52 of the Criminal Justice Act 1993.

2.2.1.4 Pensions Regulator, UK

The pension regulator in UK has framed Code of conduct for the board members and for the staff. The Components of the code of conducts of members are:

Public service values

It is stated that Members of the board of the Pensions Regulator will at all times observe the highest standards of propriety. They will maximise value for money and see that services are delivered in the most economical way and  be accountable to Parliament, users of services, individual citizens and staff for the activities of the Regulator and use of public funds. 

Relationship with the Department for Work and Pensions

 This states that the Secretary of State for Work and Pensions is answerable to Parliament for the policies and performance of the Pensions Regulator, including its use of resources and the policy framework within which it operates.

The role of the chair

It is stated that the chair has particular responsibility for providing effective strategic leadership on matters such as:  formulating the board's strategy for discharging its statutory duties; encouraging high standards of propriety and promoting the efficient and effective use of staff and other resources throughout the organization and providing an assessment of the performance of individual board members.

The Chair also has to ensure that the board meets at regular intervals throughout the year. Communication between the board and the Minister for Pension is normally through the Chair.

Corporate responsibilities of board members

This principle states that members of the board have corporate responsibility for ensuring that the Regulator complies with any statutory or administrative requirements for the use of public funds. 

Strategic planning and control

This principle states that the board will oversee production of the corporate plan, ensuring that the policy and resources framework within which the body will discharge its duties; and its key strategic objectives and targets, are agreed with the responsible Minister. 

Delegation

It is stated that “to the extent permitted by the Pensions Act 2004, responsibility for day-to-day management matters will be delegated to staff so far as is practicable, within a clearly understood framework of strategic control. The board will approve a schedule of delegations clearly indicating which matters are delegated and which are reserved for decision by the board”.

Responsibilities of individual board members
This states that individual board members should be aware of their wider responsibilities as members of the board.  Members should follow the prescribed “Seven Principles of Public Life”.  

It is particularly stated that Members should not misuse information gained in the course of their public service for personal gain or for political purpose.  They should declare publicly any private interests that may be perceived to conflict with their public duties.  Members also need to comply with the board’s rule on the acceptance of gift and hospitality.

Political activity

Under this principle, both executive and non-executive board members are expected not to occupy paid party political posts or hold particularly sensitive or high profile unpaid roles in political party. Part time  (non-executive members) are allowed to engage in political activity.

Handling conflicts of interests

The chair and other board members should declare any personal or business interests which may conflict with their responsibilities as board members. A Register of Board Members’ interests will be maintained and published by the Regulator. This register would list direct or indirect pecuniary interests, which members of the public might reasonably think could influence board members judgement.

It is stated that Members should not participate in the discussion or determination of matters in which they have a direct pecuniary interest. In cases, where interest is not of a direct pecuniary kind, members should consider whether participation in a discussion or determination of a matter would suggest a real danger of bias. Non-pecuniary interests include those arising from membership of clubs and other organizations.

Personal liability of board members

This principle lists the circumstances under which a board member would be personally liable against a legal proceeding. It states that although any legal proceedings initiated by a third party are likely to be brought against the board, in exceptional cases proceedings (civil or, in certain cases, criminal) may be brought against the chair or other individual board members. For example, a board member may be personally liable if he or she makes a fraudulent or negligent statement that results in loss to a third party. Board members who misuse information gained by virtue of their position may be liable for breach of confidence under common law or may commit a criminal offence under insider dealing legislation.

Openness and responsiveness

Board members and staff of the Regulator are expected to conduct all their dealings with the public in an open and responsible way. Amongst the procedures suggested for greater openness are- making available annual reports publicly, holding public meetings, releasing minutes of a meeting, etc. 

Accountability for public funds

Board members have a duty to ensure the safeguarding of public funds, and the proper custody of assets which have been publicly funded.   

Annual Report and Accounts

The Regulator is required to report annually to the Secretary of State, by laying an Annual Report and Accounts before parliament.   

The role of the chief executive
The chief executive has responsibility, under the board, for the overall organisation, management, and staffing of the Regulator, and for its procedures in financial and other matters, including conduct and discipline. This involves the promotion by leadership and example of the values embodied in the “Seven Principles of Public Life”.  

Committees

The board of the Regulator will maintain a non-executive committee, as required by the Pensions Act 2005, and other committees, which will include an audit committee, as agreed from time to time and set out in the board’s standing orders.

The board as employer
This principle states that the board as an employer has to ensure amongst others:

· that the Regulator complies with all relevant legislation, employs suitably qualified staff who will discharge their responsibilities in accordance with the high standards

· that the organization adopts management practices which use resources in the most economically, efficient and effective way; and

· That the staff, and the board members, have appropriate access to expert advice and training opportunities.

The board also has a responsibility to monitor the performance of the Chief Executive and other senior staff.

2.2.2 United States of America (USA) 

2.2.2.1 FERC (Federal Energy Regulatory Commission) 

The US energy regulator - Federal Electricity Regulatory Commission (FERC) has mandated for ‘Ethics’ requirements for an FERC employee, which are listed below under four heads: Information and Communication, Gifts, Financial matters and Training.

Information and Communications: This principle prescribes the code for handling of information and communication. It lists out the following rules for Members: 

· May not disclose non-public information, including draft orders and internal discussions, to the public. 

· Must follow the guidelines on Accessing and Handling non-public Information. 

· May not disclose the nature or the time of any proposed action by the Commission to anyone outside the Commission. 

· Must adhere to the rules on prohibited off-the-record communications, including but not limited to, (1) not discussing the merits of a contested proceeding with anyone outside the Commission and (2) following the procedures for placing prohibited and exempt communications in the record. 

· Must adhere to the rules on communications between decisional and non-decisional staff members. 

Gifts

This principle lists out the guidelines regarding the handling of gift and the exceptions. It states that Member:

· May not accept (1) a gift from any person, company, or organization that is regulated by, does business before or with, or whose interests are otherwise affected by FERC, or (2) a gift given because of the employee's position at the agency. 

· Such gifts include, but are not limited to, meals, transportation, lodging, and tickets, as well as free or reduced tuition or attendance at industry-sponsored events (seminars, conferences, receptions, etc.). 

· This rule applies to any donor, not just regulated companies. It also applies to site visits. 

· There are some exceptions. An employee may accept an unsolicited gift of $20 or less per source per occasion, subject to a $50 annual limit.  Any other exception on accepting a gift by an employee will be determined by the Designated Agency Ethics Official (DAEO). 

· May not accept reimbursement from an outside source for official travel without the DAEO's determination that such reimbursement is permitted under the law. That determination must be made before the scheduled travel; it may not be made retroactively. 

Financial matters

This principle states that Member: 

· May not work on any case in which he or she has a financial interest. 

· May not own stock in a company that has FERC-regulated interests. 

· Must file timely required financial disclosure statements. 

Training 

This last principle states that Members must attend required ethics training. 

2.2.2.2 Judicial Conduct, US 

USA’s Commission of Judicial Conduct for Washington state has framed a ‘Code of Judicial Conduct’ which establishes standards for ethical conduct of judges. The Code is designed to provide guidance to judges and candidates for judicial office and to provide a structure for regulating conduct through disciplinary agencies.  This code lists out 7 canons on the conduct of judges:

Canon 1 - Judges shall uphold the integrity and independence of the judiciary.

Under this Canon, it is stated that in order to maintain public confidence in the judiciary “Judges should participate in establishing, maintaining and enforcing high standards of judicial conduct, and shall personally observe those standards so that the integrity and independence of the judiciary will be preserved.”

 Canon 2 - Judges should avoid impropriety and the appearance of impropriety in all their activities.

This canon states that judges should distinguish between proper and improper use of the prestige of office in all of their activities.  Particularly it lists out that:

“(A) Judges should respect and comply with the law and should act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.” 

“(B) Judges should not allow family, social, or other relationships to influence their judicial conduct or judgment. Judges should not lend the prestige of judicial office to advance the private interests of the judge or others; nor should judges convey or permit others to convey the impression that they are in a special position to influence them. Judges should not testify voluntarily as character witnesses.”

“(C) Judges should not hold membership in any organization practicing discrimination prohibited by law.”

Reasoning out Clause B of this Canon on testifying as character witnesses, the Canon states that the testimony of judges as a character witness injects the prestige of their office into the proceedings in which they testify and maybe misunderstood to be an official testimonial.

Canon 3 - Judges shall perform the duties of their office impartially and diligently.

“The judicial duties of judges should take precedence over all other activities. Their judicial duties include all the duties of office prescribed by law.”

The canon lists out the standards that apply to the judges’ adjudicative, administrative and disciplinary responsibilities, as well as, circumstances in which the judges should disqualify themselves from certain proceedings. 

This Canon states that judges should disqualify themselves in proceedings in which their impartiality might reasonably be questioned.  The Canon cites some such instances:

a. The judge has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding;

b. The judge previously served as a lawyer or was a material witness in the matter in controversy, or a lawyer with whom the judge previously practiced law served during such association as a lawyer concerning the matter or such lawyer has been a material witness concerning it;

c. The judge knows that, individually or as a fiduciary, the judge or the judge's spouse or member of the judge's family residing in the judge's household, has an economic interest in the subject matter in controversy or in a party to the proceeding, or is an officer, director or trustee of a party or has any other interest that could be substantially affected by the outcome of the proceeding, unless there is a remittal of disqualification;

d. The judge or the judge's spouse or member of the judge's family residing in the judge's household, or the spouse of such a person: (i) is a party to the proceeding, or an officer, director, or trustee of a party;  (ii) is acting as a lawyer in the proceeding; (iii) is to the judge's knowledge likely to be a material witness in the proceeding. 

 Canon 4 - Judges may engage in activities to improve the law, the legal system and the administration of justice.

This Canon states that Judges may engage in activities to improve the law, the legal system and the administration of justice. Judges, subject to the proper performance of their judicial duties, may engage in quasi-judicial activities, if in doing so they do not cast doubt on their capacity to decide impartially any issue that may come before them.

Amongst the activities identified under this Canon are teaching, appearing in a public hearing on matters concerning the law, serving as members, officers or directors of an organization devoted to improvement of law.

Canon 5 -  Judges shall regulate their extrajudicial activities to minimize the risk of conflict with their judicial duties.

Canon 5  lists out the activities under the broad heads of avocational activities, civic and charitable activities and financial activities. It lists out the circumstances under which judges should refrain from certain activities. The Canon lists out the following financial activities that judges should refrain from:

(1) Judges should refrain from financial and business dealings that tend to reflect adversely on their impartiality, interfere with the proper performance of their judicial duties or exploit their judicial position. 

(2) Judges should not involve themselves in frequent business transactions with lawyers or persons likely to come before the court on which they serve. 

(3) Subject to the requirements under the above two clauses  judges may hold and manage investments, including real estate, and engage in other remunerative activity, but should not serve as officers, directors, managers, advisors or employees of any business.

Canon 6 - Judges shall regularly file reports of compensation received for quasi-judicial and extra-judicial activities.

This canon states that judges may receive compensation and reimbursement of expenses for the quasi-judicial and extrajudicial activities permitted by this Code, if the source of such payments does not give the appearance of influencing the judges in their judicial duties or otherwise give the appearance of impropriety, subject to the certain restrictions.  The canon lists out the following restrictions on compensation and reimbursement of expenses:

· Compensation should not exceed a reasonable amount

· Expense reimbursement should be limited to actual cost of travel, lodging, etc

· The judge should also make financial disclosures as required by law 

Canon 7 - Judges shall refrain from political activity inappropriate to their judicial office.

Canon 7 lists out the “Political Conduct “ and “Campaign conduct” for judges for candidates for election to judicial office. It specifically mentions that judges should not act as leaders or hold any office in a political organization. They should also not solicit funds or make a contribution to a political organization.

2.2.3 Ireland 

2.2.3.1 CER (Commission for Energy Regulation)

The energy sector regulator of Ireland - Commission for Energy Regulation (CER) has a “CER Code of Business Conduct” for both Members and Staff Members of the Commission.  CER is required to clearly lay out the Code of Business Conduct under Section 8 of the Gas (Interim) (Regulation) Act 2002
 and under Section 2.1 of the Code of Practice for the Governance of State Bodies 2001.

The objectives of the Code has been listed as follows:

· To set out an agreed set of ethical principles

· To promote and maintain confidence and trust

· To prevent the development or acceptance of unethical practices

· To promote the highest legal, management and ethical standards in all the activities of the CER and

· To promote compliance with best current management practice in all the activities of the CER.

The Code of Business Conduct covers the following ‘General principles’: integrity, information, obligations, loyalty, fairness, work/external environment, gifts, hospitality, responsibility and review
.

Integrity

Under the principle of ‘Integrity’, the Ireland’s Code of Conduct for Members states that the members should not be involved in any outside employment/business interest that may conflict with the interest of the Commission.  Members are also asked to avoid gifts or other benefits that may affect their independent judgement.   In matters of purchasing and engagement of consultancy, they must follow the public policy and also avoid use of Commission’s resources for personal benefit.  Members are also required to ensure that its reports and accounts accurately reflect the business performance.

Information

This principle pertains to the handling of information by the Commission. The Members are expected to provide access of information to the general public in a manner that enhances its accountability. At the same time the Commission must respect the confidentiality of sensitive information and release such information only through appropriate consultation procedures with third party. Members also need to observe confidentiality on all discussions and decisions taken at meetings of the Commission.

Obligations

This principle sets out certain obligations of the Members. They are expected comply with all relevant regulatory and statutory obligations and must try to attend all Commission meetings. Members also need to comply with detailed tendering and purchasing procedures and ensure adequate control over expenditure.

Loyalty 

Members must acknowledge their loyalty and commitment to the Commission and must also acknowledge their duty to conform to the highest standards of business ethics.

Fairness

The principle lays the commitment of the Commission to comply with employment equality and equal status legislation and also the commitment to fairness and impartiality in all its business dealing.
Work/External environment

The principle lays down the commitment of the Commission to minimise detrimental impact of its operations on the environment and community and also promote health and safety of its staff.

Gifts

Under this principle, a gift is considered distinct from hospitality. The principle states that the “receipt of gifts  by Members from whom they have official dealings must be governed by the highest standard”. Members should also not take any personal monetary favour/special discounts from persons with whom they have business dealings. Members should also not ask for sponsorships or support for any club or association from persons with whom they have contact through their official duties.

Hospitality  

Members are allowed to accept ‘routine hospitality’ such as a business lunch but not other hospitalities such as one that involves travelling abroad.

Responsibility

Amongst responsibilities it is stated that the Commission must circulate this Code of Business Conduct  and a policy document on disclosure of interests to all members of the Commission. Members also must provide guidance as required on areas such as gifts, etc.

Review

This principle states that the Commission will review this code as appropriate.

2.2.4 Australia (New South Wales)

2.2.4.1 IPART (Independent Pricing and Regulatory Tribunal)

The Independent Pricing and Regulatory Tribunal (IPART) was established under the Independent Pricing and Regulatory Tribunal Act 1992.  IPART provides an integrated system of economic regulation and licence regulation in New South Wales (NSW) that covers both pricing for transport, water, electricity network and gas industries and standards of service for water, electricity and gas

IPART has a “Professional Standards and Behaviour Policy” which applies to all staff of the Tribunal and is given as part of  IPART’s ‘Corporate Governance’ statement. 

The section on ‘Ethics’ lists the following principles;

The staff of the Tribunal is expected to carry out its duties with:

- Honesty

- Integrity

- Loyalty to the public interest

- Timeliness

- Fairness

- Effectiveness and efficiency

- Responsibility

- Responsiveness

- Innovation and initiative

IPART also maintains a register to identify and manage any potential conflict of interest and staff are annually required to sign a declaration confirming their understanding of and adherence to restrictions in trading with respect to companies impacted by IPART’s decisions. The restricted companies list is updated regularly in response to IPART’s work program. A number of policies and systems are in place to ensure the protection and proper use of IPART’s resources, including physical assets, intellectual property and the protection of confidential information.


2.2.5 Indian Experience

2.2.5.1 Code of Conduct for Judges

At present, there is no formal Code of Conduct for judges in India. However, a bill currently being debated in parliament has made provision for such a Code of Ethics for judges.  This bill called the Judges (Inquiry) Bill, 2006 seeks to establish a ‘National Judicial Council’ which would undertake preliminary investigation and inquire into allegations of misbehaviour or incapacity of a Judge of the Supreme Court or of a High Court.

The Judges (Inquiry Bill), 2006 under Section 36(1) states  “ the council shall, in the interests of administration of justice, issue from time to time, a Code of Conduct containing guidelines for the conduct and behaviour of judges”.

It further states under 36(2) that till the Code of Conduct is issued, ‘the Restatement of Values of Judicial Life adopted by the Chief Justices Conference in India, 1999’ shall be the Code of Conduct for the purpose of the Act.

Therefore, till the Code of Conduct for judges is finalised, the  ‘The Restatement of Values of Judicial Life’ will act as the Code of Conduct. The principles of ‘the Restatement of Values of Judicial Life, 1997’ adopted by the Chief Justices of the High Courts are as follows:

1. Any act of a judge of the Supreme Court or the high court, whether in official or personal capacity, which erodes the credibility of this perception, has to be avoided.

2. A judge should not contest the election to any office of a club, society or other association. He shall not hold such elective office except in a society or association connected with the law.

3. Close association with individual members of the Bar, particularly those who practise in the same court, shall be eschewed.

4. A judge should not permit any member of his immediate family, such as spouse, son, daughter, son-in-law or daughter-in-law or any other close relative, if a member of the Bar, to appear before him or even be associated in any manner with a cause to be dealt with by him.

5. No member of his family, who is a member of the Bar, shall be permitted to use the residence in which the judge actually resides or other facilities for professional work.

6. A judge should practice a degree of aloofness consistent with the dignity of his office.

7. A judge shall not hear and decide a matter in which member of his family; a close relation or a friend is concerned.

8. A judge shall not enter into public debate or express his views in public on political matters or on matters that are pending or are likely to arise for judicial determination.

9. A judge is expected to let his judgments speak for themselves. He shall not give interview to the media.

10.  A judge shall not accept gifts or hospitality except from his family, close relations and friends.

11. A judge shall not hear and decide a matter in which a company in which he holds shares is concerned, unless he has disclosed his interest and no objection to his hearing and deciding the matter is raised.

12. A judge shall not speculate in shares, stocks or the like.

13. A judge should not engage directly or indirectly in trade or business, either by himself or in association with any other person. (Publication of a legal treatise or any activity in the nature of a hobby shall not be construed as trade or business)

14. A judge should not ask for, accept contributions or otherwise associate himself with the raising of any fund for any purpose.

15. A judge should not seek any financial benefit in the form of a perquisite or privilege attached to his office unless it is clearly available. Any doubt in this behalf must be got resolved and clarified through the Chief Justice.

16. Every judge must be conscious always that he is under the public gaze and there should be no act or omission by him, which is unbecoming of the high office he occupies, and the public esteem in which that office is held.

The Judges (Inquiry) Bill, 2006 also calls for the declaration of assets and liability by judges. Under Section 36(3) it states that the Code of Conduct that would be developed “may inter alia, provide that every Judge at the time of appointment as a Judge of the Supreme Court or the High Court and thereafter shall annually give intimation of his assets and liabilities to the Chief Justice of India or the Chief Justice of the High Court, as the case maybe”.


2.3 Lessons drawn from International experience for India

The common principles observed across various regulators in different countries are:

1. Public service values – which summarises the spirit/essence of the code, i.e. what ethical values should broadly apply

2. Confidentiality of information – restrictions on disclosure of information held by the Commission, especially market sensitive information

3. Criminal and civil liability – lays out the extent of personal liability of board member in certain circumstances.

4. Relationship with government – which identifies the nodal authority for communication between the regulator and the concerned Ministry. 

5. Accountability of public funds/accountability to government – which emphasises on the need to use funds judiciously and states that the annual reports of the Commission should be put before the Parliament in time. 

6. Role of Chairman and Members – which lists out broadly the role of Chairman and Members.

7. Conflict of interest – indicates kinds of interest which may conflict with responsibility as Member, declaration of interest and how to resolve conflict of interest.

8. Gifts and hospitality – which states that gifts should generally be avoided; and discusses the exemptions and also provisions for maintenance of register of gifts.

9. Interaction with media – which lists certain restriction on interaction with the media. 

10. Political activity– that Members should not hold paid/unpaid roles in political party.

 To sum up, some of the important aspects that emerge from the study of international experience are:

1. All regulators comprehensively discuss issues of Conflict of Interest and guidelines for Gifts & Hospitality.  Some of the Commissions such as the Competition Commission of UK has separate guidelines on these two principles (separate from the Code of Conduct).

2. On the principle of Confidentiality of Information, some Commissions (such as the Ofcom) have stated that disclosure of confidential information is a criminal offence, which is subject to upto two years of imprisonment and/ or fine. Some other Commissions such as the FERC only impose restriction on providing confidential information but have not stated any penalties for it. 

3. It is generally a practice with regulators that the communication between the Commission and the government or the concerned Ministry is through the Chairman of the Commission.

4. Sector regulators in case of UK (such as for telecom and pension) also state the extent of civil (or criminal) liability in legal proceedings. While mostly such legal proceedings would be directed towards the Commission, in exceptional cases, it can be directed towards individual members and Chairman. The Pensions Regulator of UK cites an example that a ‘board member may be personally liable if he or she makes a fraudulent or negligent statement that results in loss to a third party’.

5. Most regulators prescribe accountability in the form of the Commission’s annual report being presented to the Parliament. The accounts of the Commission should also be audited by an external agency.

6.  Most regulators have fairly detailed guidelines on conflict of interest.  Some regulators have a provision wherein a Register of the Interests of the Members is maintained.  The Competition Commission of UK for instance states that it would maintain a register of interest on its website. More specifically it states  “ the register would identify each Member, and list each Member’s current offices, employment, appointments, and other similar outside interests”. The Pensions Regulator of UK also mentions that it would maintain a register of interest “which would list direct or indirect pecuniary interests, which members of the public might reasonably think could influence board members judgement”.

The OFGEM has separate guidelines on “Conflict of interest” which are extremely comprehensive.  It states that before a Member becomes involved in any decision- making, he should ensure that there is no conflict of interest. If he has an interest than it should be disclosed and he should not note vote at the meeting. The guidelines however have a provision that authority can suspend or relax this rule prohibiting members from participating in a decision.  The Chairman will be the authority to decide the right of a member to participate in any discussion or vote.

7. Since it is difficult for any Code to actually state upfront what could tantamount to a conflict of interest, some Commissions such as the Competition Commission of UK state that interests should be declared by Members to the Chief Executive who can, where necessary, seek legal advice on whether the interest would give rise to conflict. 

8. Most regulators discourage acceptance of gifts (specially above a nominal amount).  Some regulators such as Ofcom of UK states that it would keep an ‘internal register of hospitality’. The Competition Commission of UK states that “Member has to disclose any non-trivial gift or hospitality in the previous twelve months from any party which is closely involved in any investigation”.

9. On ‘interaction with the media’ regulators state that Members should ensure that their views are not in variance with that of the Commission. 

10. All regulators have restriction on the involvement of Members in political activity.

chapter 3 Questionnaire survey report
TERI conducted a questionnaire survey to obtain views from all the Electricity Regulatory Commissions on the need and contents of a Code of Ethics for Members of the Commission.

The questionnaire (Annex 1) sought views broadly on the following aspects: 

1. Need, objective and content of code

2. Role of the Chairman and Members of the Commission

3. Communication between the commission and the government

4. Issues of Conflict of interest, declaration of interest

5. Day-to-day functioning of Commission

6. Accountability of Commission and compliance mechanism

Questionnaires were sent to all the electricity regulatory commissions in India. However only six responses were received
. 


3.1 Findings of the survey



3.2 Detailed findings of the survey

3.2.1 Need, objective and content of the Code of Ethics

This section of the questionnaires sought views on the need, objective and the important principles of the Code of Ethics.

1. Majority of the respondents agreed that there is a need for a Code of Ethics for members of electricity regulatory commissions. One respondent, however, was of the view that Code of Ethics should be self-imposed and a formal code is not required. 

2. Three options were given to respondents on the objective of the Code of Ethics. These were to: a) state basic standards to govern conduct, b) provide guidance of assist ERC in establishing and maintaining high standards of regulatory & personal conduct and c) ensure Commission members respect the honour of Commission office as public trust

Majority of the respondents were of the view that the code should state basic standards to govern conduct.  Some of the respondents felt that the other two objectives were also important.

3. The questionnaire identified the following as principles that should essentially be a part of the Code of Ethics:

a) Role of the Commission Chairman 

b) Responsibilities of individual commission members 

c) Handling conflicts of interest 

d) Personal liability of Commission members 

e) Delegation

f) Openness and responsiveness 

g) Political activity 

h) Accountability of public funds 

i) Annual reports and accounts

j) Administrative responsibility of CEO of Commission 

k) Compliance mechanism 

Respondents were asked to provide their view on the parameters that should be covered under the Code of Conduct. Respondents could give multiple options.

Almost all respondents agreed that parameters such as ‘role of Commission Chairman’, ‘responsibilities of individual commission members’ and ‘handling conflict of interest’ should be included. However, it was noted that very few agreed on aspects of accountability. None of the participants agreed to include ‘annual reports and accounts’ as part of the Code. Similarly, very few respondents were open to including a ‘compliance mechanism’ or ‘accountability of public funds’. 

3.2.2 Role of Commission Chairman and Members

This section sought views on the role of Chairman and Members of the Commission.

1. Respondents were asked to rank (On a scale of 1 to 6, 1 being the lowest and 6 being highest), the various roles of the Commission Chairman. Respondents could give multiple options. The roles of the Chairman identified in the questionnaire were:

a. To provide effective strategic leadership on various matters

b. To formulate the Commission’s strategy for discharging its statutory duties

c. To encourage high standards of propriety and promoting the efficient and effective use of staff and other resources throughout the organization

d. To ensure that the Commission, in reaching its decisions, takes proper account of guidance provided by the policies of the government

e. To represent the views of the Commission to the general public

f. To run the Commission efficiently.

It was noted from the responses that:

1a)
Majority of the respondents gave least priority to the role of Chairman to “ensure that the Commission, in reaching its decisions, take proper account of guidance provided by the policies of the government”.  

1b) 
Some of the respondents also gave less priority to the role of Chairman to “represent the views of the Commission to the general public”. 

2.  All respondents agreed that the Chairman should ensure that all members of the   Commission, when taking up office, are fully briefed on their duties, rights and responsibilities.

3. Respondents were divided on whether it should be the responsibility of the Chairman to ensure that an induction programme is organized for new Commission Members. 

4. Respondents were asked to rate on scale of 1 to 6 (1 being lowest and 6 being highest), the roles of Commission Members.  Respondents could give multiple options. 

The roles of the Commission Members identified in the questionnaire were:

a. Undertake on appointment to comply at all times with the Code of Ethics

b. Act in good faith and in the best interest of the public body

c. Not misuse information gained in the course of their public service for personal gain or for political purpose, nor seek to use the opportunity of public service to promote their private interest or those of connected persons, firms, businesses or other organization; and to declare publicly any private interests which maybe perceived to conflict with their public duties

d. Upon finalization of the policy on acceptance of gifts by the Commission, ensure that they comply with the Commission rules on acceptance of gifts and hospitality

e. The members should follow the essential rules of transparency and consultation

It was noted that from the responses that:

Some of the respondents gave substantially less priority to the following responsibility “upon finalization of the policy on acceptance of gifts by the Commission, ensure that they comply with the Commission’s rule on the acceptance of gift”.

5. All respondents agreed that the Members of Commission should abstain from taking part or engaging in political activities.

6. All respondents agreed that Members should not occupy any paid or unpaid posts in any political party. 

3.2.3 Communication between the Commission and the Government

The questions in this section pertained to the interaction between the Commission and the Government/concerned Ministry:

1. Majority of the respondents selected the Chairman as the point of communication between the Commission and Ministry.  Some of the respondents agreed that the Secretary could also be the nodal person. 

2. All respondents agreed that the main point of contact between Commission and Ministry on day-to-day matters should be the Secretary of the Commission. 

3. Majority of the respondents agreed that all meetings between Chairman and Members and the Ministry officials should be recorded and minutes should be in public domain.  

3.2.4 Conflict of interest and declaration of interest

The section of the questionnaire pertained to issues of conflict, declaration of interest, and the extent of liability of Commission Members.

1. Majority of the respondents agreed that the Chairman and other Commission members should declare personal or business interests which may conflict with their responsibilities as Commission members   

2. Majority of the respondents agreed that the Chairman and Members, at the beginning of every year, should declare the statement of immovable and movable properties (this aspect included a clause that “unless there are any complaints, the statements should not be opened by the Commission, subject to obligations, if any, under the RTI Act 2005”) 

3. Respondents had divided opinion on whether proceedings (civil or criminal) should be allowed to be brought against Chairman and Member for breach of confidence.  

3.2.5 Day-to-day functioning 

This section of the questionnaire sought views on administrative matters and issues of transparency within the Commission.

1. All respondents agreed that the Chairman of the Commission should ensure that the Commission meets at regular interval. 

2. All respondents agreed that responsibility for day-to-day management matters should be delegated to the staff as far as practicable within a clearly understood framework of strategic control.

3. All respondents agreed that the decision of individual members under delegated power be recorded in written minutes available to the Commission as a whole.

4. It is notable that majority of the respondents disagreed that the Commission should release minutes or summary reports of meetings 

5. Majority of the respondents agreed that the Commission should lay down a time frame for issuing a particular order, ensuring that they are reasoned. 

3.2.6 Accountability of Commission

This section of the questionnaire looked at matters related to accountability of the Commission and ensuring that the Code of Ethics is actually followed.

The mechanisms suggested for accountability were: 1) annual audit of Commission’s account by an external agency, 2) action against delay or not publishing of annual reports by Commission and 3) establishment of a panel to oversee compliance with the Code of Ethics by the Commission.

1. Majority of respondents disagreed that the expenses of Commission be annually audited by outside auditors -  (this audit was to be in addition to statutory audit as laid down under Electricity Act 2003). One respondent suggested that there should be arrangement of internal audit by a qualified Chattered Accountant.

2. The respondents had mixed views on whether any action should be taken against commission if they did not publish their annual report and accounts in stipulated time.  Some respondents were of the view that action should not be taken. One respondent argued that the delay might be justified on account of some valid reason. Another respondent suggested that the reason for the delay should be investigated and method evolved such that the report is published timely.

On the other hand two respondents agreed that action should be taken for delays in publication of annual reports and action. They did not however suggest any specific action but stated that action should be taken under the relevant provisions of the Rules.

3. It is notable that all respondents disagreed with setting up of a panel to oversee compliance of the Code of Ethics, independent of the Commission. 

chapter 4  Draft Code of Ethics for the Electricity Regulatory Commission

Preamble

The Code of Ethics for the Electricity Regulatory Commissions, although not exhaustive, is intended to state basic standards that should govern the conduct of all commission members
, and to provide guidance to assist them in establishing and maintaining high standards of regulatory and personal conduct. Intrinsic in the provisions of the following Code of Ethics are the assumptions that Commission Members, individually and collectively, must respect and honour the Commission office as public trust, and enhance and maintain confidence in the regulatory system. 
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Appendix A – The Principles of Public Life

4.1 The role of the Commission Chairman

The chairman has particular responsibility, other than the statutory responsibilities, for providing effective strategic leadership on matters such as:

· Formulating the Commission’s strategy for discharging its statutory duties

· Encouraging high standards of propriety and promoting the efficient and effective use of staff and other resources throughout the organization

· Ensuring that the Commission, in reaching its decisions, takes proper account of guidance provided by the policies of the Government

· Representing the views of the Commission to the general public

· Running the Commission efficiently

The chairman will ensure that the Commission meets at regular intervals throughout the year and that the minutes of meetings accurately record the decisions taken and, where appropriate, the views of individual members.

Communications between the Commission and the Ministry or Department will normally be through the chairman except where the Commission has agreed that an individual member should act on its behalf. There should be minutes for the meeting, if any, between the chairman and the Ministry officials, and these should be in the public domain. 

The main point of contact between the Commission and the Ministry on day-to-day matters will be the Secretary of the Commission.

The chairman will ensure that all members (including the chairman) of the Commission, when taking up office, are fully briefed on their duties, rights and responsibilities.


4.2 Responsibilities of Commission Members

Individual Commission member should be aware of his (her) wider responsibilities as members of the Commission.  He/she should follow the Principles of Public Life as indicated at Appendix A. The Commission members must:

· Undertake on appointment to comply at all times with this Code of Ethics,

· Act in good faith and in the best interest of the public body,

· Not misuse information gained in the course of their public service for personal gain or for political purpose, nor seek to use the opportunity of public service to promote their private interests or those of connected persons, firms, businesses or other organizations; and to declare publicly any private interests which may be perceived to conflict with their public duties; and; 

· Should follow the essential rules of transparency and consultations.


4.3 Guidelines on acceptance of gifts 

· The receipt of gifts by Members of the Commission from those with whom they have official dealings must be governed by the highest standards. The overriding concern is that the actions of Members of the Commission be above suspicion and not give rise to any conflict of interest, and that their dealings with commercial and other interests should bear the closest possible scrutiny.

· The term “gift” includes any benefit, which is given to a Member of the Commission free of charge or at less than its commercial price. Gifts of modest value (e.g. diaries, pens, etc.) may be accepted and retained

· Members of the Commission may not solicit gifts, directly or indirectly;

· Members of the Commission may not approach any business with which they have contact through their official duties seeking sponsorship or support for any club, association, trade union or other organisation, and

· Members of the Commission should not accept special facilities or discounts on private purchases from suppliers/industry partners with whom they have business dealings.


4.4 Handling conflicts of interests

The chairman and other Commission members should declare, annually, any personal or business interests which may conflict with their responsibilities as commission members. The Commission should aim to ensure that such conflicts are identified at an early stage and that appropriate actions are taken to resolve them.

In particular, the Chairman and the members, at the beginning of every year, should declare the statement, with sealed covers, of immovable and movable properties with the commission. Unless there are any complaints, the statements should not be opened by the Commission, subject to obligations, if any, under the RTI Act 2005. 

No commission members should have direct or indirect pecuniary interests
, which members of the public might reasonably think could influence the Commission members’ judgment. 

It is required:

· That members of the Commission should not participate in the discussion or determination of matters in which they have a direct pecuniary interest; and

· That when an interest is not of a direct pecuniary kind, members should consider whether participation in the discussion or determination of a matter would suggest a real danger of bias. 

It is further required that no single member, unless authorized by the Commission, should meet any government officials, Ministers, and petitioners. There should be minutes for such discussions, and these should be in public domain. 


4.5 Personal liability of Commission members

Although any legal proceedings initiated by a third party are likely to be brought against the Commission, in exceptional cases, proceedings (civil or, in certain cases, criminal) may be brought against the chairman or other individual Commission members. Commission members who misuse information gained by virtue of their position may be liable for breach of confidence. 

However, the individual Commission members who have acted honestly and in good faith will not have to meet out of their own personal resources, any personal civil liability which is incurred in execution or purported execution of their commission functions, save where the person has acted recklessly.


4.6 Delegation

4.6.1 Administrative delegation

To the extent permitted by the Business Regulations, responsibility for day-to-day management matters should be delegated to the staff as far as practicable within a clearly understood framework of strategic control. The Commission shall approve a schedule of delegations clearly indicating the delegated matters, and matters which are reserved for decisions by the Commission. The latter shall include issues of key strategic objectives and targets, major decisions involving the use of financial and other resources, personnel issues including key appointments and standards of conduct.

Decisions taken by individual members under delegated powers will be recorded in written minutes available to the Commission as a whole.   

4.6.2 Functional delegation

The Commission should permit the designated Commission staff to discuss with the petitioners on their submissions under consideration before the Commission, for clarifications, or seeking details, before the petitions are processed for submissions to the Commission along with the staff recommendations. 


4.7 Openness and responsiveness

The Commission members are expected to conduct all their dealings with the public in an open and responsible way. This should include:

· Ensuring that all documents of the Commissions are publicly available

· Where practical and appropriate, holding open meetings

· Laying down a time frame for issuing a particular order, ensuring that the orders are reasoned, after defining the criteria on what constitutes a ‘reasoned order’


4.8 Interaction with the media 

Particular care should be taken in interaction with media in the capacity as a Member of the Commission. Care must also be taken in the publication of any articles. In any such instance, Members should consult the Chairman and in all cases, should not express views at variance from agreed Commission policy. Members should avoid publicly stating personal opinions on matters where the Commissions policy has not been determined, but is pending. Otherwise, personal views may be expressed so long as it is made clear that the Member is speaking or writing in a purely personal capacity and stating his or her own private opinion.


4.9 Political activity

The members of the Commission shall abstain from taking part or engaging in political activities. The members shall not occupy any paid or unpaid posts in political party. 


4.10 Annual Report and Accounts 

The Commissions should adhere to the statutory provisions under the Electricity Act 2003 for preparation of the reports and accounts and timely submit the same to the government

Appendix A - Principles of Public Life

Selflessness

Holders of public office should take decisions solely in terms of the public interest within the statutory authority given to them by law. They should not do so in order to gain financial or other material benefits for themselves, their family, or their friends.

Integrity

Holders of public office should not place themselves under any financial or other obligation to such outside individuals or organizations that might influence them in the performance of their official duties

Objectivity

In carrying out public business, including making public appointments, awarding contracts, or recommending individuals for rewards and benefits, holders of public office should make choices only on merits.

Accountability

Holders of public office are accountable for their decisions and actions to the public and must submit themselves to whatever scrutiny is appropriate to their office.

Openness

Holders of public office should be as open as possible about all the decisions and actions that they take. They should give reasons for their decisions and restrict information only when the wider public interest clearly demands.

Leadership

Holders of public office should promote and support these principles by leadership and example.

Annex 1 - Code of Ethics for Electricity Regulatory Commission members
Questionnaire survey 


[image: image1] 

Objective  

This survey attempts to gauge the views of the ERCS on the need and the contents of a Code of Ethics for their members. 

Name: ________________________________________

Designation:_________________________________

Organization Name:_______________________________ 

Contact Address: ____________________________________________________________________________________________________________________________________

Tel: ________________

Fax:  ___________________  

E-mail: ________________________________

Questionnaire Survey   (Please check the appropriate box You can also tick more than one option in case of subjective responses)
1. In your view, is there a need for a Code of ethics (CoE) for members of the Electricity Regulatory Commissions in India?

a. Yes

b. No






2. What should be the main objectives of the CoE?

a. It should intend to state basic standards that should govern the conduct of all commission members

b. It should provide guidance to assist ERC members in establishing and maintaining high standards of regulatory and personal conduct

c. It should ensure that Commission members, individually and collectively, respect and honour the Commission office as public trust, and enhance and maintain confidence in the regulatory system

3. Which of the following should essentially form part of the contents of the CoE

a. The role of the Commission Chairman

b. Responsibilities of individual commission members

c. Handling conflicts of interests

d. Personal liability of commission members

e. Delegations

f. Openness and responsiveness

g. Political activity

h. Accountability of public funds

i. Annual Report and Accounts

j. Administrative responsibility of Chief Operating Officer of the Commission

k. Compliance mechanism

4. On a scale of 1 to 6 (1 being lowest and 6 being highest), rank the following on their importance to be part of the role of the Commission Chairman.

a. To provide effective strategic leadership on various matters 

b. To formulate the Commission’s strategy for discharging its statutory duties

c. To encouraging high standards of propriety and promoting the efficient and effective use of staff and other resources throughout the organization

d. To ensure that the Commission, in reaching its decisions, takes proper account of guidance provided by the policies of the Government

e. To represent the views of the Commission to the general public

f. To run the Commission efficiently

5. Who should ensure that the Commission meets at regular intervals throughout the year and that the minutes of meetings accurately record the decisions taken and, where appropriate, the views of individual members.

a. Chairman

b. Members other than the Chairman

c. Secretary

d. Staff

e. Any other, please specify_____________________

6. The communications between the Commission and the Ministry or Department should be normally done through:

a. The Chairman only

b. Through the chairman except where the Commission has agreed that an individual member should act on its behalf.

c. The Secretary of the Commission

7. The main point of contact between the Commission and the Ministry on day-to-day matters should be:

a. The Chairman of the Commission

b. The Secretary of the Commission

c. Any other, please specify)_______________________

8. All meetings between the Chairman/Members and the Ministry officials should be minuted and the minutes should be in the public domain. 

a. Yes

b. No


9. The Chairman should ensure that all members (including the chairman) of the Commission, when taking up office, are fully briefed on their duties, rights and responsibilities. 

a. Yes

b. No


10. The Chairman will ensure that an induction programme is organized for new Commission members and chairman, who should attend the same.

a. Yes

b. No


11. Should the Chairman and other Commission members declare personal or business interests which may conflict with their responsibilities as commission members?

a. Yes

b. No


12.  Should the Chairman and the members, at the beginning of every year, declare the statement of immovable and movable properties with the Commission
. 

a. Yes

b. No


13. On a scale of 1 to 6 (1 being lowest and 6 being highest), rank the following on their importance to be part of the role of the Members of the Commission 

a. Undertake on appointment to comply at all times with this Code of Ethics

b. Act in good faith and in the best interest of the public body

c. Not misuse information gained in the course of their public service for personal gain or for political purpose, nor seek to use the opportunity of public service to promote their private interests or those of connected persons, firms, businesses or other organizations; and to declare publicly any private interests which may be perceived to conflict with their public duties; and; 

d. Upon finalization of the policy on acceptance of gifts by the Commission, ensure that they comply with the Commission rules on the acceptance of gifts and hospitality

e. The members should follow the essential rules of transparency and consultations.

14. Should proceedings (civil or, in certain cases, criminal) be allowed to be brought against the Chairman or other individual Commission members for misuse of information gained by virtue of their position and thereby liable for breach of confidence
. 

a. Yes

b. No


15. Responsibility for day to day management matters should be delegated to the staff as far as practicable within a clearly understood framework of strategic control. 

a. Yes

b. No


16. Decisions taken by individual members under delegated powers will be recorded in written minutes available to the Commission as a whole.   

a. Yes

b. No


17. Should the Commission members release minutes or summary reports of meetings

a. Yes

b. No

18. Should the Commission lay down a time frame for issuing a particular order, ensuring that the orders are reasoned, after defining the criteria on what constitutes a ‘reasoned order’

a. Yes

b. No

19. Should the members of the Commission abstain from taking part or engaging in political activities? 

a. Yes

b. No

20. Should the members occupy any paid or unpaid posts in any political party?

a. Yes

b. No

21. Should the expenses of the Commission be annually audited by the external auditors, in addition to the statutory audit as laid down in the Electricity Act 2003. 

a. Yes

b. No

22. Should any action be taken against Commission if they do not publish their Annual Report and Accounts in the stipulated time? If yes, what action should be taken?

a. Yes

b. No

Action to be taken: __________________________________________________________________________________________________________________________________________________________________________________________
23. Is there a need for a panel for compliance mechanism for the functioning of the Commission independent of the Commissions 

a. Yes

b. No

24. From the choices given below, choose who can be part of this panel (Tick any number)

a. Retired regulators

b. Retired judicial officers

c. Retired C&AGs

d. Reputed academicians 

25. In your view, should the following be part of the functions of the above Panel:

(i) Examine suo moto or on the basis of complaints, as to whether there is violation of the Code of Ethics

a. Yes

b. No

(ii) Recommend the corrective actions that are needed after the conclusion of hearing,

a. Yes

b. No

(iii) Discuss the recommendations made in the meeting of the full Commission. 

a. Yes

b. No

(iv) Make public the actions taken on the recommendations 

a. Yes

b. No
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Key findings of the survey


Majority of the respondents agreed that there is a need for a Code of Ethics for Members of electricity regulatory commission


All respondent agreed that the Members of the Commission should abstain from taking part or engaging in political activity


Majority of the respondents agreed that all meetings between Chairman & Members and Ministry officials should be recorded and minutes should be in public domain.


Majority of the respondents agreed that the Chairman and Members should declare personal or business interests which may conflict with their responsibilities as Commission members


Majority of the respondents agreed that the Chairman and Members at the beginning of every year should declare the statement of immovable and movable properties.


All respondents agreed that responsibility for day-to-day management matters should be delegated to the staff as far as practicable within a clearly understood framework of strategic control.


	All respondents agreed that the decision of individual members under delegated power be recorded in written minutes available to the Commission as a whole


Majority of the respondents disagreed that the Commission should release minutes or summary reports of meetings.


Majority of the respondents disagreed that the expenses of the Commission be annually audited by outside auditors


All respondents disagreed with the setting of a panel to oversee compliance of the Code of Ethics, independent of the Commission











� Questionnaires were sent to all Regulatory Commissions. However, only 6 responses were received till March 22, 2007.


� Includes the Chairman


� S Sundar and S K Sarkar 2000. Framework for Infrastructure Regulation TERI 2000, New Delhi


� Anjali Garg, Manisha Kabra & Rakesh Kacker, Regulatory reforms in India: effectiveness, efficiency, and impacts, TERI 2003


� The introductory part of the chapter draws heavily from Chapter 6 of the ICT regulation tool kit available at http://www.ictregulationtoolkit.org/en/Section.2049.html)


� as per information available from the “Council of European Energy Regulators (CEER) Regulatory Benchmark Report 2005





� Based on information from the “Council of European Energy Regulators (CEER) Regulatory Benchmark Report 2005


� Code of practice for reporting panel members and specialist panel members





� The Gas (Interim) (Regulation) Act, 2002 states that “the Commission shall, following consultation with the Minister, draw up a code of conduct in respect of controls on the interests and ethical behaviour to apply to each member of the Commission and member of the staff of the Commission”


� CER Code of Business Conduct for Members of the Commission available on CER’s Website.


�  While five of the responses were complete in all respects, the sixth response was incomplete. It answered only the two questions on the need and objective of the code.


� Members include Chairman


� includes Chairman


� Pecuniary interest also arise from being a member of the ‘for profit’, and ‘not for profit’ organizations. Indirect pecuniary interests arise from connections with bodies which have a direct pecuniary interest or from being a business partner, of or being employed by, a person with such an interest. Non-pecuniary interests include those arising from membership of clubs and other organizations. 





unless there are any complaints, the statements should not be opened by the Commission, subject to obligations, if any, under the RTI Act 2005





� However, the individual Commission members who have acted honestly and in good faith will not have to meet out of their own personal resources, any personal civil liability which is incurred in execution or purported execution of their commission functions, save where the person has acted recklessly.
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